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Gurvent Vopics. 

LTOGETHER the most notable contri- 
bution to the discussion of the question 

of Spain’s responsibility for the loss of the 
United States battle ship Maine and 266 
members of her brave crew, which has yet 
come under our observation is that contained 
in the address which was delivered recently 
by the Hon. William W. Goodrich, Presid- 
ing Justice of the Appellate Division of the 
New York Supreme Court, Second Judicial 
Department, before the Brooklyn Institute. 
on the subject of “ International Law.” Jus- 
tice Goodrich has had extensive experience 
in the practice of admiralty law, and it will 
be remembered, was a member of the Inter- 
national Maritime Conference in 1889. It 
is a well settled principle of international 
law, which has been defined to be “a system 
of precedents founded upon comity and 
mutual forbearance,” that if there be no pro- 
hibition the ports of a friendly nation are 
considered as open to the public ships of all 
powers with which it is at peace, and they 
are supposed to enter such ports and to re- 
main in them, while allowed to remain, 
under the protection of the government of 
the place. The government may order such 
a vessel to leave the port for good cause, but 
until this order is given the right of entry 
and harbor is absolute, under international 
law. This right of entry, Judge Goodrich 
points out, embraces the right to immunity 
while in the harbor, against injury from ex 
ternal causes, within the power of the gov- 
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ernment to prevent. He adds: “It is 
customary for the local government officials 
to indicate the place where a war vessel 
shall anchor, and this necessarily and natur- 
ally imposes upon the officials the duty of 
selecting a place of safe anchorage. It is 
true that a nation has the right to adopt any 
means which it may see fit for the protection 
of its coasts and harbors in time of war. It 
may pave the bottom of its harbors with 
mines and torpedoes, in time of war, but 
these must be so arranged as not to put in 
danger the invited war vessel in time of 
peace, and when it assumes the right to lo- 
cate the anchorage of the vessel it also as- 
If the 


location thus selected is contiguous to a dan- 


sumes the burden of a safe location. 
gerous erection or such as a 
known to the government 
but unknown to the commander of the ves- 


construction, 
submarine mine, 


sel, and this location results in damage to the 
vessel, it would seem to follow conclusively 
that the power which selected the place of 
anchorage is responsible for an injury which 
necessarily and naturally results.” Apply- 
ing these principles to the case of the Maine, 
Judge Goodrich shows that after formal noti- 
fication of her intention to do so, our vessel 
proceeded to Havana and was welcomed to 
the harbor by the public authorities, being 
directed and moored in a place indicated by 
the Spanish government. “ Suppose 
Judge Goodrich, “* that while she was in this 
position some miscreant floated down a tor- 


-” 
, says 


pedo and intentionally destroyed her and her 
or that some 
failure of watchfulness on the part of the 
officers in charge of submarine mines or 
torpedoes on the bottom of the harbor 
and the means by which they were to 
be exploded, enabled or allowed oppor- 


precious cargo of humanity; 


tunity to a Spanish citizen, whether a loyal- 
ist, a rebel or an autonomist, but all 
equally subject to the power of Spain, to 
fire the mine or torpedo. In either case 
I think there is a clear right to demand in- 
demnity, apology and reparation to its fullest 
extent.” Judge Goodrich takes issue with 
Ex-Minister Phelps’ on the question of 
Spain’s liability in case her own negligence 
were the cause of the disaster. If a harbor 
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is mined, Judge Goodrich says, the gov- 
ernment doing it is bound to give ample no- 
tice to other nations of the general fact and 
to every foreign vessel entering its harbors 
of their position, or else to so locate the ves- 
sel that the danger may be avoided. Such, 
he points out, has been the theory upon 
which our government has acted in relation 
to ordinary obstructions, such as sunken 
ships. Instead of doing so, the Spanish gov- 
ernment absolutely denies that any mines 
were placed in Havana harbor, although 
positive evidence has been given by an Eng- 
lish manufacturer of submarine mines that he 
sold a large quantity of them to the Spanish 
government and delivered them in Havana. 
This denial may become exceedingly impor- 
tant later on. The obligation upon Spain 
to use due diligence and care, or as article 
VI of the Treaty of 1795 between the United 
States and Spain puts it, “ by all means in 
their power,” in protecting against the pos- 
sible malicious acts of her own subjects in 
gaining access to wires and instruments ar- 
ranged for setting off a submarine mine, and 
thus destroying the public vessel, seems very 
clear. 


Although the act for the registration of 
lawyers and the regulation of legal practice 
in the State of New York, the provisions of 
which, thanks to the efforts of the bar asso- 
ciations, particularly the State Bar Associa- 
tion, are already pretty well understood by 
the profession, does not go into effect until 
the first of September next, several attorneys 
have sent their certificates to the clerk of the 
Court of Appeals. This shows a creditable 
disposition to comply with the provisions of 
the new law, but it is possible it may prove 
a case of “love’s labor lost.” Doubt has 
been expressed whether any oath or affirma- 
tion taken prior to the first of September will 
be valid, for the reason that until the date 
mentioned there will be no law in effect 
under which such oath could be taken. It 
will be, therefore, just as well for members 
of the profession not to attempt to anticipate 
the law, as it is doubtful whether anything 
will be gained by so doing. So far as we 
have been able to learn, the feeling in the 





profession is practically unanimous in favor 
of the law. The act, while properly string- 
ent in its provisions with reference to the fil- 
ing of false statements, is none too drastic, 
and can have no other effect than to purge 
the profession of hundreds of persons who 
are, and have been for years, practicing with- 
out license. At the same time the fact be- 
comes apparent already, that the administra- 
tion of the new law will devolve upon the 
clerk of the Court of Appeals a large amount 
of work which probably was not anticipated 
either by him or the promoters of the legis- 
lation which so becomes effective. 
Without doubt there are scores — perhaps 
hundreds — of practitioners at the bar who 
have not in their possession any official in- 
signia of their membership of the bar. The 
New York Law Journal mentions an in- 
stance occurring a short time ago, where a 
practitioner of distinction and of more than 
twenty years’ standing, having occasion to 
be admitted to practice in a Federal court, 
discovered that no satisfactory official record 
of his admission in the State courts existed, 
and was obliged to resort to proceedings 
nunc pro tunc, founded to an extent upon in- 
ferences from his actual career at the bar. 
No doubt many similar cases will be discov- 
ered by attorneys when they come to prepare 
their registration certificates under chapter 
165, Laws of 1898. All lawyers are by no 
means as careful and systematic as they 
ought to be with reference to their own pri- 
vate papers, and doubtless many, if they find 
their certificates of admission at all, will dis- 
cover them in out-of-the-way corners of 
desks or drawers, covered with dust and dis- 
colored by time. At the same time it may be 
added that the production of such records is 
by no means a necessity. .\ perusal of sec- 
tion 1 will show that the oath or affirmation 
therein provided for merely requires the at- 
torney to state under cath at what term and 
in what year he was admitted to practice. 
The date is not required to be sworn to. 
Probably very few lawyers fail to remember 
this much as to the facts of their admission. 
It is also to be noticed that registration is 
not compulsory, but by section 4 of the act 
it is made unlawful for any person to prac- 


soon 





THE ALBANY LAW JOURNAL. 


243 











tice Or appear as an attorney without having 
taken the constitutional oath and without 
having subscribed and taken the oath or 
affirmation provided in the act. No right, 
except the right to practice without it, is 
lost by failure to register on or before the 
first of January, 1899. 


The Supreme Judicial Court of Massachu- 
setts, in Kiernan v. Metropolitan Const. Co., 
reported in 49 N. E. R. 648, lays down the 
proposition that one who obstructs the use 
of a city hydrant by firemen is liable to one 
whose property is damaged in consequence 
thereof. It appeared from the evidence in 
the case that the plaintiff’s house was on fire, 
and that upon the sidewalk in front of it there 
was a fire hydrant connected with a water 
system. The fire department of Chelsea an- 
swered the fire alarm and attempted to use 
the hydrant. It was found to be covered in 
part or wholly by a barrel filled with hay, 
placed over it by the defendant, and all the 
outlets of the hydrant were so covered but 
one, to which was connected a hose placed 
there by the defendant, and used by it in 
running a steam engine which the defendant 
was using to construct a sewer. There was 
no other hydrant in the immediate vicinity. 
While the testimony was conflicting, there 
was evidence tending to show that the de- 
fendant’s servants objected to the use of the 
hydrant by the fire department, and, for a 
time, prevented its use by them in extin- 
guishing the fire, and the jury found speci- 
ally, in answer to a question put by the 
Court, that the firemen were obstructed by 
the defendant in the use of the hydrant, and, 
under instructions not excepted to, found for 
the plaintiff. The only exception was to the 
refusal of the Court to rule that the plaintiff 
could not recover for damages which resulted 
from the failure of the fire department to con- 
nect the department’s hose with the hydrant. 
This request, the Supreme Court says, was 
rightly refused, because there was evidence 
tending to show that that failure was due to 
the defendant’s act in obstructing the use of 
the hydrant by the firemen. The Court adds: 
“The hydrant was especially provided as a 
means of putting out fires, and the plaintiff 





had a right to have it used by the fire de- 
partment for that purpose to extinguish the 
fire in her house if they chose to do so. 
Whether the defendant had a right to cover 
the hydrant and to attach its own hose to it 
or not, it had no right to prevent or obstruct 
firemen from using the hydrant to extinguish 
a conflagration; and, there being evidence 
that the defendant did so obstruct the fire- 
men, the ruling that the plaintiff could nou 
recover for damage which resulted from the 
failure of the fire department to connect its 
hose with the hydrant could not properly be 
given. While it is true, as the defendant 
contends, upon the authority of Tainter v. 
City of Worcester (123 Mass. 311), that there 
was no obligation upon the city to extinguish 
the fire, it does not follow that the plaintiff 
was not deprived of anything to which she 
had a legal right if the defendant obstructed 
the firemen in getting water from the hy- 
drant. She had a legal right to have firemen 
get the water if they chose to do so from a 
supply provided especially for that purpose; 
and while its obstruction may not have been 
a crime, as was the ruhning of the train on 
the Lord’s day by the defendant in Inhabi- 
tants v. Gay (120 Mass. 589), it was a tortious 
and wrongful interference with persons en- 
gaged in putting out a fire, as was that of the 
defendant in Metallic Compression Casting 
Co. v. Fitchburg R. R. Co. (109 Mass. 277).” 


In Fishell v. Gray (31 Vroom. 5), the New 
Jersey Supreme Court decided that where 
there are several considerations, and one of 
them is an illegal promise to refrain from a 
particular business, the presence of such 
illegal stipulation will not illegalize the entire 
contract; such stipulation being treated as 
unenforceable and not as immoral or crim- 
inal. The court declares that there is noth- 
ing immoral or criminal in a stipulation not 
to engage in a certain business; a man may 
bind himself to such an abstention without 
incurring any legal penalty. The only effect 
is that such an engagement cannot be en- 
forced either at law or in equity. Though 
such was not formerly the rule, it seems to be 
now the generally accepted doctrine, both in 
this country and in England. An authority 
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cited by the court is Green v. Price (13 Mees. 
& W. 695), and in it Chief Baron Pollock, 
referring to the sort of agreement in ques- 
tion, said: “ It is not like a contract to do an 
illegal act. It is merely a covenant which 
the law will not enforce, but the party may 
perform if he chooses.” And upon the 
citation by counsel of cases holding a con- 
trary doctrine, the reply of the Chief Baron 
was: “ The policy of the law has been altered 
since that time. It has been found to be 
beneficial to commerce that there should be 
a restraint of trade to some extent, and the 
courts thereupon retrace their steps.” The 
New Jersey court points out that the distinc- 
tion between a merely unenforceable prom- 
ise in a matter of this kind and one that is 
criminal is illustrated in the decision of the 
case of Erie Railway Co. ads. Union Loco- 
motive & Express Co.; the principle being 
maintained that a stipulation that was not 
immoral would not vitiate or avoid the entire 
agreement. If we are to regard the dictates 
of justice alone, says the court, no other doc- 
trine is possible. 


It was held by the New Jersey Supreme 
Court, in Andrus v. The Bay Creek Railway 
Company (31 Vroom. 11), that a landowner 
cannot recover from a railroad company for 
counsel fees and other expenses incident to 
condemnation proceedings regularly insti- 
tuted by the company and afterward discon- 
tinued. The court holds that it is a clear 
case of damnum absque injuria. There was 
no legal wrong done to the plaintiff by the 
institution of the procedure, nor by its dis- 
continuance; nor was there any abuse of 
legal process. The court points out that 
over eighty years ago similar doctrine was 
laid down in Potts v. Imlay (1 South. 330), 
the basis of the suit being that the defendant 
had harassed the plaintiff by a series of suits 
in the justices’ court for the same alleged 
cause of action. In his opinion in the case, 
Chief Justice Kirkpatrick said: “ Upon the 
whole, on the strength of these authorities, 
I think it may be laid down as law that this 
action cannot be maintained for prosecut- 
ing a civil suit in a court of common law hav- 
ing competent jurisdiction by the party him- 





self in interest, unless the defendant has, 
upon such prosecution, been arrested with- 
out cause and deprived of his liberty or made 
to suffer other special grievance different 
from and superadded to the ordinary expense 
of a defense.” In the case under review, the 
court pointed out that when an appeal was 
made for judicial discretion in the dismissal 
of one of the proceedings in question, it was 
competent for the tribunal to impose terms 
requiring the payment of expenses to the 
landowner, but whether such a course would 
be pursued in New Jersey, under the cir- 
cumstances stated, it was not necessary on 
the present occasion to decide. 


Not long ago a Chicago man conceived 
the idea of forming a pool on the state of the 
weather on a certain date of the next month. 
He proposed to sell tickets at $1 each and to 
award prizes running from $50 to $10,000, 
but before completing final arrangements 
discreetly wrote to the post-office depart- 
ment to ascertain if the mails would be close: 
against the scheme. Attorney 
the department at Washington, wrote the 


3arret, for 
opinion, which is the first legal statement of 
the status of the weather bureau as exempi 
from the competition of the guessers. The 
opinion says: “ Although the Weather Bu- 
reau with approved appliances forecasts with 
a certain degree of accuracy conditions of 
the weather for twenty-four hours in ad- 
vance, yet for persons throughout the coun- 
try to make such forecasts so far ahead as 
April 20 next, would seem to be entirely a 
matter of chance. If operated through the 
mails this scheme would be held by this office 
to be a violation of the lottery law.” 


The lord chief justice of England not long 
ago delivered a very interesting and valuable 
address to one of the law students’ societies. 
in which he devoted censiderable attention to 
an enumeration of the qualifications for suc- 
cessful advocacy. In mild criticism of a por- 
tion of the address, the Solicitors’ Journal 
ventures to point out what differentiates the 
great and the common-place advocate. 
“The great advocate,” says the Journal, 
“ is the man who, in addition to knowing the 
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strong points of his own and his adversary’s 


cases, knows how to lay the case before the | 


‘ . | was further held that whether men 2 itions 
court in such a manner as to render promi- | ; on and munition 
| 


nent his own points, and, while not ignoring 
the points of his adversary, to reduce their 
importance, or, as far as possible, lead the 
mind of the judge away from them. Any- 
one who in former days had to consider a 
complicated and doubtful case and after- 
wards heard it argued by Sir Horace Davey, 
will remember the exquisite skill with which 
he marshalled his arguments, commencing 
with the least important, whereat the court 
would sniff; then progressing through a 
series of more tenable points, gradually 
bringing the court to think that after all 
there was a good deal in the matter; and 
continually fencing with and meeting any 
suggestions of the adversary’s case, until at 
the right moment he would bring forward 
his leading argument, and develop it until 
he saw that it had taken possession of the 
mind of the judge, when he would immedi- 
ately wind up his address. This kind of skill 
is almost instinctive, but no one can be a 
‘reat advocate without possessing it.” 


o 
gi 


ee 


Aotes of Cases. 





Neutrality. — The Cuban insurrection, whatever 
its final result may be, has at least led to practical 
interpretations of lasting value of the legal obli- 
gation of neutrality. Sections 5281 to 5291, in- 
clusive, of the Federal Revised Statutes substan- 








ultimate destination and unlawful character, is 
punishable under Rev. Statutes, section 5286. It 


of war, for which the accused furnished transpor- 
tation, constituted a “ military expedition ” within 
the meaning of the statute, or the men were trav- 
eling as individuals, without organization or con- 
cert of action, and the arms and munitions were 
carried as articles of legitimate commerce, and 
whether the accused had guilty knowledge of the 
facts constituting an expedition, military in its 
character, are questions for the jury, under proper 
instructions, when from the evidence a conclusion 
adverse to the accused may rationally be reached. 

It would seem that these rulings were not only 
just to the accused, but properly enunciated and 
upheld the public duty of neutrality. The follow- 
ing language from the charge of the court below, 
upon which the conviction of the defendant was 


| had, may appropriately be quoted, because con- 


taining a statement of circumstantial evidence 
upon which such conviction was based: 

“ Your first inquiry, therefore, will be, was the 
expedition which was taken on board the Laurada 
off Barnegat, and carried to Navassa Island, in 
sight of Cuba, a military expedition, within the 
meaning of these terms as I have defined them, set 
on foot in this country to make war against the 
government of Cuba? That the destination of the 


expedition was Cuba does not seem open to 


| reasonable doubt, though this, as well as all other 


tially embody the policy of international law as | 


the duties of neutrals. 
Supreme Court of the United States in Wyborg 
v. United States (163 U. S. 632) will doubtless 


to 


The decision of the | 


always constitute a leading case, both as constru- | 


ing our own statutes, and as elucidating the gen- 
eral principles of the subject. In the Wyborg case 
the overt acts by the defendants were quite 
unequivocal; the “ filibustering” intentions were 
unmistakable. In the more recent case of Hart v. 
United States, in the United States Circuit Court 
of Appeals, Third Circuit (January, 1808, 84 Fed. 
799), the neutrality sections of the Federal Stat- 
utes were applied where there was perhaps more 
plausible ground than the Wyborg case for 
contending that the 


in 


facts in the case, must be decided by you. The 
people of the Island of Cuba, or a part of them, 
are engaged in war against their government. 
Several the men composing the expedition 
said, if the evidence is believed (and that, of 
course, is for you), that Cuba was their destina- 
tion, and that they were going there to fight the 
Spanish; and when transferred to the Dauntless, 
at Navassa, they went in that direction. The men, 
according the testimony, principally 
Cubans. Was the expedition, however, military, 
such as I have instructed you the statute contem- 
plates ? In other words, had the men combined 
and organized before leaving this country, and 
themselves with arms, as before de- 
the purpose of going to Cuba to 
make war against the government ? They came to 


e 
ot 


to were 


provided 
scribed, for 


| the Laurada in a body, apparently acting from a 


defendant was ignorant of | 


the actual nature of the expedition, and may have , 


been prosecuting a legitimate business. 


In the | 


Hart case it was held that one who provides the . 


means for transporting a military expedition on 


any part of its journey, with knowledge of its ; Capt. Sutro, who, the witnesses say, conferred 


The arms 
and other military stores came at the same time, 
though from New York. The men immediately 
went to work transferring the arms, ammunition 
and other military stores from the schooner on 
which they came to the Laurada, under the orders 
of one or more of their number. On the way to 
Navassa they continued to work about this cargo, 
opening boxes, assorting ammunition, and mak- 
ing sacks from canvas brought for the purpose. 
as the witnesses described, under the orders of 


common impulse, as by preconcert. 
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with znd received orders, or appear: to re- 
ceive orders, from Gen. Roloff. When approach- 
ing Navassa, three of the men, wishing, 
apparently, to desert, if the testimony is believed 
(and that is a question for you) withdrew from 
the others, and hid themselves in a part of the 
ship where they supposed discovery might be 
avoided, whereupon, as I understand the testi- 
mony (and you will judge whether I am right or 
not), Gen. Roloff had them sought for, brought 
out, and sent upon the Dauntless, with the other 
members of the expedition. If this latter state- 
ment respecting the desertion of these men, or 
attempted desertion, hunting them up, bringing 
them out, and requiring them to go, is true (and 
you must judge whether it is or not), it shows 
that the men were not at that time, at all events, 
free agents, but were subject to orders which they 
could not disobey. From these circumstances, 
and from all the evidence bearing on the subject, 
you must determine whether the men had com- 
bined and organized as I have described, in this 
country, to go to Cuba as a body, and fight, or 
were going as individuals subject to their own 
will, with intent to volunteer in the insurgent 
service there, if they should see fit to do so on 
arriving there. You must judge from the evi- 
dence whether the men had combined, organized 
and consented to the Lovernment of one or more 
of their number here in this country, to go to 
Cuba and make war there upon the Spanish gov- 
ernment, or whether they were going individually, 
each on his own account, with liberty to volun- 
teer or not, as they saw fit, when they reached 
Cuba. 

“Tf you do not find that they had so com- 
bined and organized before leaving this country, 
then they did not constitute a military expedition, 
and the defendant must be acquitted. If, on the 
contrary, you find that they had so combined and 
organized in this country, you must next deter- 
mine whether the defendant provided means for 
their transportation, not the whole way, but to 
Navassa. It is not necessary that he should trans- 
port them to Cuba, as I have said. If he pro- 
vided means for their transportation to Navassa, 
on their way to Cuba, and made this provision 
here in Pennsylvania, with knowledge of the 
character of the expedition and of its destination, 
he is guilty.’ — N. Y. Law Journal. 


Rights of Street Cars. — A judgment on a ver- 
dict for $1,300 in favor of Victor Rosenblatt, in 
his suit in Kings county against the Brooklyn 
Heights Railroad Company for personal injuries, 
resulting from defendant’s alleged negligence in 
a collision between one of its trolley cars and 
the wagon of the Fleischmann Yeast Company, 
driven by the plaintiff, has been reversed by the 
Second Appellate Division. 

The court held, by Justice Woodward, that the 





trial court erred in refusing to charge,as requested 
by defendant, that where the accident occurred, at 
a point between two streets, the railroad company 
had the paramount right to the use of the streets 
where the track was laid. The court held that 
street railroad companies, while organized for 
private profit, are yet instituted for the conven- 
ience of the public, and it was necessary in the 
accomplishment of this higher object that the 
company’s cars should be operated and run with 
the least delay and the greatest regularity consist- 
ent with the safety of the community. Confined 
by the necessity of their construction and me- 
chanical appliances to a particular part of the 
highway, public policy demanded and the law 
sanctioned the doctrine that the paramount right 
should be given to these companies to that por- 
ticn of the highway which is taken up by their 
track, and which is between intersecting high- 
ways. 

This rule, while absolving the :ompany from 
none of the obligations to use that caution which 
is required in guarding against collisions, was 
necessary to the discharge of that duty which the 
company owed to the community, and imposed 
upon individuals the duty of observing a greater 
degree of caution than would be necessary if the 
superior rights of the public did not intervene, 
requiring the operation of vehicles propelled by 
mechanical appliances and running as a part ofa 
system reaching all parts of a great city and 
affecting business interests throughout the State. 


LIABILITY OF ELEEMOSYNARY INSTITU- 
TIONS FOR NEGLIGENCE. 


By Gi_Bert Ray Hawes, OF THE NEw YorK Bar. 
NE of the most interesting questions arising 
under the Law of Negligence is that with re- 
gard to the liability of hospitals and other char- 
itable corporations. In this country the highest 
courts in two separate States, on practically the 
same facts, reached directly opposite conclusions. 
The two cases referred to are McDonabd v. Mas- 
sachusetts General Hospital (120 Mass.), decided 
in 1876, and Glavin v. R. I. Hospital (12 R. I.), 
decided in 1879. The defendants were public hos- 
pitals, where the respective patients were taken for 
surgical treatment. In each case also the plaintiff, 
against his objection, was treated by the house 
pupil or interne instead of by the regular attend- 
ing or visiting surgeon. There was no proof of 
direct negligence on the part of the hospital in 
either case, and the attending surgeons, as well as 
the house pupils, received no compensation for 
their services. The patients brought their actions 
against the hospitals, alleging negligence and mal- 
practice in their treatment. The Supreme Court 
of Massachusetts held that the defendant was not 
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liable, while in Rhode Island a verdict against the 
defendant was upheld. Judge Devens, in render- | 
ing judgment in the Massachusetts case, held that | 
the hospital was a public charitable corporation | 
falling within the rule laid down in Jackson v. 

Philips (14 Allen), and therefore not liable for the 

torts of its servants; that the corporation had no 

capital stock, no provision for making dividends | 
or profits, and whatever it might receive from any | 
source it held in trust, and this was true even 
where a patient paid wholly or in part for the 
services rendered. Iit was doubted whether a con- 
tract could be implied between the plaintiff and | 
defendant, but even if a contract were inferred 
from such a relation, the defendant corporation 
would only be required to use due and reasonable 
care in the selection of its agenitts. It was also held 
that the funds intrusted to the defendant were 
subject only to the trust of maintaining the hos- 
pital, and were not to be diminished by the negli- 
gent act of its agents, where those who administer 
the trust have not been negligent in selecting such 
agents. The authority quoted for this doctrine 
was the case of Holliday v. St. Leonards (11 C. B. 
[N. S.] 192). It will thus be seen that the de- 
cision apparently rests upon two propositions 
which are not wholly consistent with each other, 
viz., that the hospital is a public corporation in 
the exercise of rights of sovereignty imposed on it | 





by law, and second, that there is a trust fund which 
cannot be diverted. | 
The Rhode Island Supreme Court, on the other | 
hand, reviews all the English cases, criticises the | 
reasoning in the Massachusetts case and holds the | 
hospital liable for the torts of its agents, the same | 


as an individual. This decision produced conster- | 
nation among all the charitable institutions of the 
State, and the legislature was appealed to for pro- 
tection. Accordingly, in 1880, the Rhode Island 
legislature enacted the following statute: 


“No hospital incorporated by the general as- 
sembly of this State, sustained in whole or in 
“part by charitable contributions or endowments, 
‘shall be liable for the neglect, carelessness, want 
“of skill, or for the malicious acts of any of its 
“ officers, agents or employes in the management 
“of or in the care and treatment of any patients 
“or inmates of such hospital. But nothing herein 
“contained shall be so construed as to impair any 
“remedy, under existing laws, which any person 
“may have against any officer, agent or employe 
“of any such hospital for any wrongful act or 
‘omission in the course of his official conduct or 
‘ employment.” 


‘ 


This is a sweeping provision which relieves the 
hospital from any liability for negligence. No 
cases have arisen in Rhode Island under this stat- 
ute, but it can be safely assumed that the court 
would overrule its former decision provided the 
question comes before it again. 








| It cannot be argued that a hospital or charitable 


corporation should be relieved from liability be- 
cause it does its work gratuitously. It is well set- 
tled to-day that an individual’s liability for 
negligence is the same whether he acts gratui- 
tously or not. The old case of Coggs v. Bernard 
(2 Ld. Raymond) nearly 200 years ago recognized 
the principle that the gratuitous performance of an 
act would not excuse one who acts negligently. 
This did not apply to physicians found guilty of 
malpractice where it was held that the physician 


| Was not liable if acting gratuitously (Rickey v. 


West, 23 Ill. 385). This last case derives addi- 
tional interest from the fact that it was argued 
and won by Abraham Lincoln. The doctrine there 
laid down has now become thoroughly discredited, 
and a physician to-day is held to the same liability 
whether paid for his services or not. (McNevens 
v. Lowe, 40 Ill. 210; Carpenter v. Blake, 50 N. Y. 
696; Becker v. Janinska, 27 Abb. N. C. 45.) 

On this ground alone, namely, that it performs 
its work gratuitously, a hospital should not escape 
liability. 

In the case of Donnelly v. Boston Catholic 
Cemetery Ass. (146 Mass. 1163), the court states 
specifically that McDonald v. Mass. Gen. Hospital 
was decided solely on the ground that “the de- 
“fendant was a public charitable corporation un- 


| “der the laws of the commonwealth.” 


A public corporation, as such, is not relieved 
from liability for the negligence of its servants 
merely because it is a public corporation. It must 
also be shown that it is performing a public duty. 
The State is a corporation, and in the exercise of 


| its sovereign power it cannot be held liable for the 


acts of its servants. This immunity is conceded 
on the grounds of public policy or the general 
welfare of the public. In other words, the doctrine 
of respondeat superior does not apply to the State. 
As the governmental powers of the State are 
necessarily delegated to and exercised by numer- . 
ous subordinate agencies, such as municipalities, 


| etc., the rule likewise applies to them, when they 


exercise such sovereign power. Thus a subordi- 
nate public corporation, “in performing acts for 
“its corporate business, is liable for the actions of 
“its servants like an individual; but in performing 
“acts discretionary on its part, or for the purpose 
“of government, and for the general public good, 
“ without benefit to it in its corporate capacity, it 
“is not liable for the acts of its agents,” and this 
not because such a corporation is not liable for 
its own negligence, but because the doctrine of 
respondeat superior does not apply. This rule has 
been generally adopted in the United States, first, 
where the duty is a public one imposed by the 
laws of the State; second, where it is a public duty 
of a governmental character, as police power, and 
third, where it is a public duty performed for the 
benefit of the whole people and not for municipal 
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profit, as in case of sewers, etc. In such instances 
the courts have refused to extend the doctrine of 
respondeat superior. 

If the Massachusetts court had confined itself to 
the point that defendant was a public corporation 
on which was imposed a public duty arising from 
a trust to render service without emolument, and 
that therefore it could not be held responsible for 
the acts of its servants, where no want of care 
was shown in their selection, it would have put 
its decision on clear and strong grounds, instead 
of involving the question in doubt and uncertainty. 
The court, however, lays greater stress on the fact 
that there was a trust fund that could not be 
diverted to pay tort judgments. It was not neces- 
sary to go into this question at all, and it has 
caused much confusion in the subsequent cases. 
It has been said with reason, that if a trust fund 
could not be made liable for the torts of servants 
of the corporation, neither could it be made liable 
for the torts of the corporation itself, acting in 
its corporate capacity. In both cases the trust 
fund would be diverted from the purposes in- 
tended. The only answer is that in the one case 
it is incidental to carrying out the trust, and in 
the other it is not. This, as a reason, seems arbi- 
trary, and as a consequence there has been much 
adverse criticism of the doctrine. 

Let us now discuss some of the English cases 
on this point. Holliday v. St. Leonards (1861), 
supra, cited by the Massachusetts court, decided 
that the vestry of a parish were not liable for the 
negligence of servants in the performance of a 
public duty, viz., the repair of a highway, intrusted 
to them by statute, which they performed gratui- 
tously. The court held that trustees for public 
purposes are exempt from the application of the 
rule of respondeat superior, which would apply to 
private persons, citing Duncan against Findlater 
(6 Clark & Finnelly, 804 [1830]), which de- 
cided that highway trustees, under a public road 
act, were not liable for the acts of persons em- 
ployed on the highway, as they were not shown to 
be their servants. But Lord Cottenham went fur- 
ther and said that persons incorporated for exe- 
cuting public works could never in their corporate 

apacity be liable for damages at all. 

In Coe v. Wise (5 B. & S. 440), Chief Justice 
Earle disclaimed. any intention to voice such a 
wide proposition as that laid down in Holliday v. 
St. Leonards. The claim was made in Duncan v. 
Findlater, supra, that, according to Scotch law, 
trust funds could be utilized to pay damages for 
injuries; but this was overruled by the house of 
lords. 

In 1846 the Scotch court again held, in Feoffees 
of Heriot’s Hospital v. Ross (12 Cl. & Fin. 507), 
that the practice of thus using trust funds was 
authorized by Scotch law. This was an attempt to 
apply the trust funds given by a private donor for 
founding a hospital to pay damages for injuries 





resulting from a refusal to permit an applicant to 
enter the hospital. On appeal, the house of lords 
again reiterated that a trust fund could not be used 
for such a purpose, only citing Duncan v. Fina- 
later, supra. Lord Cottenham, in his opinion, said 
it would be a direct violation, in all cases, of the 
purpose of a trust if damages should be paid there- 
from, for no one ever created a trust fund that 
provided for payment out of it of damages to be 
recovered from those who had the management of 
the fund. This was a charitable trust fund, and to 
pay such damages out of it would not be to apply 
it to those objects which the author had in view, 
but would divert it to a completely different pur- 
pose. While both Holliday v. St. Leonards and 
Feoffees of Heriot’s Hospital v. Ross depend on 
Duncan v. Findlater, the decision in the first case 
was on the ground that respondeat superior did not 
apply, while that in the second was on the ground 
that a trust fund could not be taken for such a 
purpose. This was the origin of the confusion of 
reasoning which manifested itself in later cases. 

The case of Mersey Docks v. Gibbs was an ac- 
tion against a public corporate body organized 
under an act of parliament for the charitable pur- 
pose of maintaining docks, charging only suffi- 
cient to keep the docks in repair. Damages were 
claimed for injuries received by a vessel in enter- 
ing the docks. The house of lords severely criti- 
cised Lord Cottenham’s dictum, that in no event 
is such a body liable for negligence in its cor- 
porate capacity. Lord Westbury also derided the 
idea that damages could not be collected out of a 
trust fund. He said that the point decided in Hol- 
liday v. St. Leonards was that “there is an excep- 
“tion to the general law making a master liable 
“ for the negligence of his servant, where the serv- 
“ant is employed by a public body.” 

Notwithstanding this, Lord Blackburn, in Fore- 
man v. Mayor of Canterbury, declares that Holli- 
day v. St. Leonards decided that there is an ex- 
ception to the rule of respondeat superior where the 
servant is employed by a corporation for char- 
itable purposes, and that that doctrine was over- 
ruled by Mersey Docks v. Gibbs. This decision 
of Lord Blackburn has had a great influence on 
subsequent English cases. The fact is, however, 
that Mersey Docks v. Gibbs criticised Holliday v. 
St. Leonards only on the point of diverting a trust 
fund. What is really decided was that the relation 
of master and servant or respondeat superior had no 
application, but that the case depended on the 
existence of a corporate duty, and the liability for 
a direct corporate negligence in the failure to per- 
form that duty. 

The English doctrine is set forth in Gilbert v. 
Trinity House (L. R. 17 Q. B. Div. 795 [1886]), 
where defendant was a private guild established 
many years previously for the purpose of main- 
taining beacons along the coast. Under recent 
statutes its powers and duties had been increased. 
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It was sued for negligently removing a beacon, 
and the question was whether defendant was liable 
jn any event. The court held it was still a private 
corporation, and did not exercise governmental 
powers, and therefore, although it was a char- 
itable institution, the rule of respondeat superior 
applied. (See also Queen v. Williams, 9 App. 
Cases, 418; Donaldson v. Coms. of Gen. Pub. 
Hosp., 30 Brunswick, 279.) 

It is to be remarked that the English decisions 
have held public corporations liable where such 
corporations ‘were carrying on public works under 
an act of parliament subject to a statutory liability 
to perform certain duties. For that reason the 
doctrine of respondeat superior is made to apply to 
them and their servants, and a trust fund can be 
availed of to pay for injuries caused by their neg- 
ligence. 

All of the American cases, with the single ex- 
ception of Glavin v. R. I. Hospital, entirely re- 
pudiate this doctrine, and hold that such a corpo- 
ration is not liable except for its own corporate 
acts, and that the rule of respondeat superior does 
not apply. 

Before referring to the American cases it may 
be well to discuss briefly the origin of the doctrine 
of respondeat superior. A person is liable for his 
own act even when done through another person, 
on grounds of universal justice. The ancient legal 
maxim of qui facit per alium facit per se may also 
imply that what the superior has put the inferior 
in mind to do must be regarded as done by the 
superior himself, and his responsibility is the 
same as if he had done it in person. But the law 
which makes one responsible for an act not his 
own springs from public policy. The first statute 
to embody this idea was that of Westminster IT, 
Charles II, Coke’s 2, Inst. 382, which was intended 
to prevent those having the custody of gaols from 
relieving themselves of liability by entrusting 
them to another. This statute revolutionized the 
relation of master and servant, and created the 
new doctrine that an injury done by an irresponsi- 
ble person must be answered for by his superior, 
when for his own convenience or benefit the 
superior has given the wrongdoer the opportunity 
of committing the wrong. In Hall v. Smith (2 
Bing. 156 [1824]), Best, C. J., declares respondeat 
superior is “ bottomed on the principle that he who 
“expects to derive the advantage from an act done 
“for him by another must answer for an injury 
“which a third person sustains from it.” Lord 
Brougham also recognized this in Duncan v. Find- 
later, supra: ‘I am liable for what is done for me 
“and under my orders by the man I employ, for 
“T may turn him from that employ when I please, 
“and the reason that I am liable is this: that by 
“employing him I set the whole thing in motion, 
‘and what he does, being done for my benefit and 
“under my directions, I am responsible for the 
“consequences of doing it.” 











Now in the case of charitable institutions, the 
ground of public policy upon which is based the 
doctrine of respondeat superior does not exist. The 
institution derives no benefit from what the serv- 
ant does, as it is solely for the public. Few of the 
American cases go so far as to say that such a 
corporation is not responsible for its own negli- 
gence; most of them, in fact, say to the contrary, 
that it is responsible if it has negligently selected 
the servant. These decisions are based chiefly on 
the proposition that respondeat superior does not 
apply. A very few cases, which are not well con- 
sidered, hold that the trust funds cannot be di- 
verted in any event. 

In Glavin v. R. I. Hospital the court holds, with 
the later English cases, that the trust funds can be 
used to pay judgments for negligence; that such 
a payment is incident to the administration of the 
trust, and while the buildings and grounds may be 
subject to so strict a dedication that they cannot 
be applied to such judgments, still if the corpora- 
tion is in receipt of fumds which are applicable 
generally to the use of the hospital, the judgment 
can be paid out of such funds. It is also held 
that the surgeon or interne acting as surgeon is 
not an agent of the hospital; but if the interne is 
negligent in furnishing a surgeon, them his action 
is charged to the hospital, for it is the duty of the 
latter to furnish a competent surgeon. According 
to this, then, the hospital would not have been 
responsible for malpractice of the surgeon, but 
only for the negligence of the attendant in delay- 
ing or failing to call a surgeon. But even this lia- 
bility was taken away by the statute already 
quoted. 

One of the earliest American cases involving 
liability of this character arose in Virginia in 1867, 
viz., City of Richmond v. Long’s Adms. (17 Grat- 
ton, 375). This was an action against the city for 
negligence in not properly caring for a negro slave 
in the city hospital. The city was held not liable, 
because it was exercising ministerial and govern- 
mental functions. In 1886 and again in 1888 the 
case of Boyd v. Fire Insuranice Patrol was decided 
in the Supreme Court of Pennsylvania (113 Pa. St. 
269 and 120 Pa. St. 624). This was an action 
against a corporation organized under the laws of 
Pennsylvania to aid the city of Philadelphia in 
performing governmental duty, viz., putting out 
fires and preserving human life. When the case 
first came up it could not be determined from the 
charter whether the defendant was a public agent, 
auxiliary to the government, or a public charity; 
and while the question was considered, it was not 
determined whether or not the doctrine of 
respondeat superior would apply. Two years later, 
when the same case came up again, the court 
found that the defendant corporation, as disclosed 
by the evidence, was without capital stock, depend- 
ing on voluntary support, its only object or busi- 
ness that of saving life and property, and that no 
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profits were made out of the same. The court 
therefore held the defendant to be a public char- 
itable conporation within Mr. Binney’s definition 
of a public charity in the Girard will case, and 
that it would be carrying the doctrine of respondeat 
superior to a dangerous and unreasonable length to 
apply it to such a case. The doctrine it held at 
best is a hard rule, and it should never be ex- 
tended so as to sweep away public charities. The 
court, however, went further, and said the trustees 
could not apply the trust funds in their hands to 
pay a judgment of damages for negligence, and 
cited the English case of Feoffees of Heriot’s Hos- 
pital v. Ross, which had been clearly overruled on 
this very point by Mersey Docks v. Gibbs, and 
other cases. This may be regarded, therefore, as 
mere obiter dictum founded on a mistaken assump- 
tion of what the English cases decided. 

A late case in Kentucky iis Williamson v. Louis- 
ville Industrial School (95 Ky. 251 [1894]). The 
defendant was a corporation founded by an act of 
the legislature, and supported partly by State aid, 
and the action was for maltreating a boy by one 
of its servants. The judgment was for the defend- 
ant, partly because it was a State agent exercising 
governmental functions. The court also said: 
“Funds are contributed by individuals impelled 
“by philanthropic motives, and donations are ob- 
“tained from the state treasurer. The funds are 
“ controlled by trustees, not for their own gain or 
“profit. Several of the most eminent julges in 
“ England express themselves with much emphasis 
“in opposition to allowing damages out of funds 
“held by judiciary agents. It is contended that 
“these English cases have been since overruled. 
“ Be this as it may, the principle announced seems 
“entirely just and reasonable. If these funds are 
“to be thus diverted, such institutions. will soon be 
“a thing of the past.” (See also Perry v. House 
of Refuge, 63 Md. 20.) 

In Downs v. Harper Hospital (101 Mich. 555 
[1894]), the defendant, a hospital for the insane, 
founded by a private donor, was sued for negli- 
gently permitting a patient to escape and be killed. 
The negligence was in the construction of the 
building and lack of vigilance on the part of the 
employes. The reasoning of the court seems to 
sustain the extreme claim of the defendant that a 
charitable trust fund cannot be used to pay dam- 
ages for the negligence of any one, not even that 
of the trustees acting in their corporate capacity, 
and tthat those who accept the benefit of the char- 
ity accept it under those conditions. Feoffees of 
Heriot’s Hospital v. Ross, in England, and Mc- 
Donald v. Mass. Gen. Hosp. and Gooch v. Asso- 
ciation (109 Mass. 558) are cited in support of this 
doctrine, although, as previously shown, they are 
not authorities for any such proposition, the for- 
mer case having been clearly overruled on this 
point by many subsequent English cases, and the 
Massachusetts case having been construed to the 


effect that the defendant is liable only for negli. 








gence in selecting the agent or servant. 

The best and most satisfactory decision in 
America is Hearn v. Waterbury Hospital (6 
Conn. 98 [1895]). This case reviews all the ay- 
thorities both in England and America, and de- 
cides that the doctrine of respondeat superior does 
not apply to a public charitable corporation which 
has no capital stock, and whose members derive 
no profit from its operations. It does not attempt 
to say whether such a corporation is liable for the 
negligent performance of an act in its corporate 
capacity. The action was brought against the hos- 
pital by a patient for the negligence of its surgeon. 
There was no attempt to show any negligence in 
the selection of the surgeon. The court refused 
to apply the doctrine of respondeat superior to such 
a corporation, because the grounds of public 
policy, upon which said rule was based, did not 
exist. While the court showed that the later Eng- 
lish cases had receded from their former position, 
that a trust fund could not be taken in tort dam- 
ages, it did not pass upon that question, as it was 
unnecessary so to do. 

The liability of hospitals and other charitable 
institutions has never been before the Court of 
Appeals in New York directly for adjudication. 
Doyle v. N. Y. Eye and Ear Infirmary et al. (8 
N. Y. 631) was not reported in full, and seems to 
have turned chiefly on the admission of evidence. 
The physicians alleged to have been guilty of mal- 
practice were joined as defendants. The jury 
found a general verdict for all the defendants, thus 
deciding that there had been no negligence. But 
the question has been passed upon in a number of 
adjudications in the lower courts . In Van Tas- 
sell v. Manhattan Eye & Ear Infirmary (39 N. Y. 
St. R. 781 [Sup. Ct, 2nd Dept., 1891], Judge 
Barnard held defendant to be a charitable corpo- 
ration and not liable for its servants’ acts, where it 
has exercised due care in their selection. Mc- 
Donald v. Mass. Gen. Hosp. and Ins. Co. v. Boyd 
were cited as authority for the rule. The same 
court, in 1895, in Joel v. Woman’s Hospital (89 
Hun, 73), gave tthe same opinion in an action 
against a hospital for negligence of its servants, 
and cited the same authorities, together with a 
number of others. The case of Harris vy. Woman’s 
Hospital (27 Abb. N. C. [Gen. Term, Com. PI., 
1891], was decided on the fact that no negligence 
was proven on the part of any one. But the court 
in its dictum said that on good authority and for 
good reason a charitable corporation is not liable 
for the acts of its servants, where they were prop- 
erly selected, citimg the Masssachusetts Hospital 
case. The question has come up a number of 
times at trial term, with like results. Judge Law- 
rence, in Pryor v. Manhattan Eye & Ear Hospital 
(N. Y. Law. Jour., Vol. XIV, No. 47, Nov. 25th, 
1890), and Judge Giergerich, in Coblitz v. N. Y. 
Hospital (Law Jour., Vol. VI, No. 116, Feb. 17th, 
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1892), both held the hospital not liable for the 
negligent acts of its servants, where they were 
properly selected in the first instance. In these 
cases it is seen that the courts refuse to apply the 
doctrine of respondeat superior, but they are all 
careful to say that the charitable corporation must 
itself not be negligent, inferring that for its negli- 
gent corporate acts it will be liable. 

Haas v. Missionary Society (6 Misc. 281 [1893]), 
tried in the Common Pleas before Judge Book- 
staver, is the only New York case that makes an 
attempt to review the authorities. The defendant, 
a religious corporation, was classified as a char- 
itable corporation. Judge Bookstaver says all of 
the authorities proceed on the ground that it 
would be a diversion of the trust funds to pay 
damages. Of course, this is clearly erroneous. 
Among the cases cited by him are the New York 
cases, supra, which make no mention of any trust 
funds. Most of the American and English au- 
thorities are also cited. The two English cases of 
Feoffees of Heriot’s Hospital v. Ross and Duncan 
y. Findlater, with which Judge Bookstaver at- 
tempts to support the doctrine that a charitable 
trust fund cannot be used, do not apply, and the 
American cases cited by him only refer to 
respondeat superior, and do not sustain any such 
contention in regard to trust funds. This decision 
should have been put simply on the ground that 
defendant was a charitable corporation, and there- 
fore not liable for the torts of its servants. The 
learned judge reached a correct conclusion, al- 
though this reasons are not sound. 

The question has also arisen where private cor- 
porations furnish or help to maintain hospitals, 
medical attendance, etc., for their servants or 
others, gratuitously. Such corporations are some- 
times required to perform this duty by law, and 
in other instances it is voluntarily assumed. In 
the performance of such duties the corporation is 
uniformly classed as a public charitable corpora- 
tion. In Laubheim v. De K. N. S. Co. (107 N. Y. 
228 [1887]), the defendant was a steamship com- 
pany, which furnished a surgeon for its passen- 
gers. This duty was assumed by the defendant, 
and the court held that it was not liable for the 
negligence of the surgeon in treating a passenger. 
“Tt by law or choice the defendant was bound to 
“ provide a surgeon for its ships, its duty to the 
“ passengers was to select a reasonably competent 
“man for that office, and it is responsible only for 
“a neglect of that duty.” This case was approved 
and followed in Allan v. State Steamship Co. (132 
N. Y. gt [1892]), where the defendant company 
carried a surgeon with its ships according to an 
English statute. The most satisfactory decision on 
this phase of the question is found in the United 
States Circuit Court of Appeals, Eighth Circuit, in 
1894 (Union Pacific Ry. Co. v. Artist, 60 Fed. R. 
365). The court held that a hospital maintained 
by a railroad company for the free treatment of its 





employes, although such was partly supported by 
a monthly contribution of all of the employes and 
partly by the company, was a charitable institution, 
and the company is not responsible for the negli- 
gence of the attendants, if it has used ordimary care 
in selecting them. The court called such a hos- 
pital a charity as falling within Justice Gray’s 
well-known definition in Jackson v. Philips (14 
Allen, 556), which was used in MoDonald v. Mass. 
General Hospital, supra. The doctrine of respond- 
eat superior was considered a harsh rule to apply 
in such a case. It further held that such an action 
could not be maintained, because the courts refuse 
to permit the funds of the charity, which are trust 
funds, to be diverted for such purposes. The au- 
thorities cited for this rule were: McDonald v. 
Mass. Genl. Hosp., supra; Ins. Patrol v. Boyd 
(120 Pa. St. 624), Van Tassel v. Hospital (15 N. 
Y. Sup. 620), Laubheim v. Steamship Co. (107 N. 
Y. 228). The United States Circuit Court of Ap- 
peals approved and followed this case in Pierce v. 
Union Pac. Ry. Co. (66 Fed. R. 44). It was sub- 
sequently followed in Eighmy v. Union Pac. Ry. 
Co. (93 Iowa, 538 [1895]), and in Richardson v. 
Carbon Hill Coal Co. (10 Wash. 648 [1895]). In 
the last case defendant maintained a hospital for 
relieving its employes without expense to them. 
It was held to be a charitable institution, and not 
responsible for the physician’s negligence. The 
seme authorities were cited as in Union Pacific 
Ry. Co. v. Artist, supra. 

These are all of the important cases on the sub- 
ject that can be found in the books after careful 
research, and from them we must formulate the 
rules that are to be applied to these institutions. 
The results of the decisions are as different as the 
modes of reaching the same and the arguments 
made to support them. Much difficulty and con- 
fusion arises where the court refers in the same 
sentence or paragraph to the doctrine of respondeat 
superior, and also to the inability of diverting a 
charitable trust fund. In all of these cases the 
negligence was that of a servant, and it was not 
necessary to consider whether such a trust fund 
could be diverted or not, unless the doctrine of 
respondeat superior was to apply to a charitable cor- 
poration. In none of the cases does it appear that 
the corporation was negligent in selecting the 
servant, which would be very difficult, if not im- 
possible, to prove. 

It is clear from the trend of the American de- 
cisions that there is a general agreement that char- 
itable institutions should be relieved from liability 
for the negligence of their servants, and some of 
the cases go so far as to intimate, by way of obiter 
dictum, that such a corporation is not liable for any 
of its acts, either its own or those of its agents. 
This is notably so in Michigan and Pennsylvania. 
The best authorities in this class of cases in the 
United States hold that the doctrine of respondeat 
superior does not apply, and the reason upon which 
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this is based seems absolutely sound in law as well 
as common sense. When an attempt is made to 
go further, however, by saying that such a corpo- 
ration is not liable for the acts of its agents be- 
cause the result would be to divert a charitable 
trust fund, while if the trustees in their corporate 
capacity perform a negligent act, the damages 
must be paid from the trust fund because the acts 
of the trustees were merely an incident in the man- 
agement of tthe trust, we have an arbitrary and 
artificial distinction which does not convince the 
mind. 

In this country it may be taken as well settled 
that a charitable corporation without capital stock, 
and whose members derive no profit from its 
operations, will not be responsible for the acts of 
its servants where it has exercised due care in their 
selection, because respondeat superior does not ap- 
ply. This is so on the ground of public policy, as 
it is universally conceded that infancy, insanity, 
infirmity and helpless poverty have a claim on the 
State for care, and therefore corporations and in- 
stitutions organized for the purpose of extending 
that care should be protected. For its corporate 
negligence in selecting the servant, in Massachu- 
setts, Connecticut, New York and Iowa, the cor- 
poration will be liable, while the contrary rule 
prevails in Pennsylvania and Michigan, where the 
two cases above cited hold that trust funds cannot 
be diverted in any event. The rule applied to 
public charities will also be applied in the case of 
a private corporation maintaining hospitals, etc., 
for its employes, and this even if the employes 
help to maintain it. 

It must be remembered that the English cases 
are not the same on the facts as those in America. 
There the defendants are incorporated under acts 
of parliament with certain duties to perform, and 
the courts consider those duties absolute, and 
therefore it makes no difference whether they dele- 
gate performance to an agent or not, as they are 
still liable. The question of master and servant 
has nothing whatever to do with it. 

It is to be hoped that the question may come 
up im America in a different phase; for instance, 
where the corporation itself has been negligent in 
its corporate capacity, thus eliminating the doc- 
trine of respondeat superior. Then the court can 
consider how far a charitable trust fund may be 
used to pay damages. A case of this kind would 
undoubtedly settle the American rule regarding 
the use of such trust funds. 

It is generally recognized that our hospitals and 
other charitable institutioms are doing a noble 
work in attempting to cure sickness and alleviate 
distress, and in ministering to both bodies and 
minds diseased. So far as possible, every safe- 
guard and protection should be guaranteed them. 
The law has already decided that they cannot be 
held liable for the tortious acts of their servants, 
agents or employes. It remains to be seen 


— 








whether this immunity will be extended to the 
corporate acts of the institutions themselves. This 
can only be determined by an adjudication in the 
highest court in each of the several States, in a 
case where the question is fairly and squarely pre- 
sented. 


- _ 


English Aotes. 


Lord Russell, of Killowen, presided at 
dinner of the Pegasus Club, on the 2d inst. 
Mrs. Emily Maud Jackson, the central figure 


in the famous Jackson abduction case, died at 
Clitheroe, recently. 


the 


Lady Lockwood hhs ordered a brass tablet to 
be placed in Clhoughton Church, near  Scar- 
borough, as her personal memorial to the late 
Sir Frank Lockwood. 


The Right Hon. John Thomas Ball, LL. D., 
P. C., Lord Chancellor of Ireland from 1875 till 
1880, died recently at his residence, Taney, Dun- 
drum, Ireland. His death removes from the legal 
world the last, and probably the most brilliant, 
of the school of Irish civilians, whose distinctive 
occupation ceased by the sweeping away of the 
old Irish Ecclesiastical Courts. Dr. Ball passed 
away in a ripe old age, full of years and honors. 

A case of interest to cyclists has just been de- 
cided by Judge Lushington, of the Surrey County 
Courts, says the Law Times. A carpenter, while 
cycling near Epsom, ran into a cow straying on 
the highway, and he claimed damages from the 
owner. It was contended that there was no neg- 
ligence on the part of the owner. His honor said 
the mere fact of the cow straying was sufficient 
evidence of negligence, and he gave judgment for 
the amount claimed, with costs. 

Prof. Sir F. Pollock, in the course of a recent 
lecture on “ Ancient Ideals of Justice in English 
Law,” observed that the statement by Blackstone 
with regard to the common law being of Saxon 
parentage had been confirmed by later research, 
although corrections were required as to certain 
details. Trial by jury, for example, was not of 
English origin, notwithstanding the fact that it 
had been developed in England into something 
quite peculiar to the English-speaking nations. 
Trial by jury was not invented by King Alfred, 
he said, because there were no juries in England 
until two centuries and a half after his death. 


Lord Russell recently gave some excellent ad- 
vice to young barristers. “ The first, the highest, 
the most essential quality for successful advocacy 
was, not gifts of speech, nor a knowledge of the 
case law, but the judicial faculty —the faculty 
capable of judging his own case, and trying to 
put himself in the position of his adversary and 
judging his case too, and from a consideration of 
both endeavoring to arrive at what was a strong 
point in his own case, what was the central fact 
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or set of central facts on which the case ought in 
his judgment to turn, * * * a clear concep- 
tion cf what was the point in dispute, and convey- 
ing that clear conception with perspicacity to the 
tribunal before whom the practitioner appeared.” 


Legal Aotes of Mertinence. 


According to a recent decision of the Board of 
Classification of the United States General Ap- 
praisers, antitoxine is not “ vaccine virus,” nor is 
Chinese bean cake “ beans.” 

Fire insurance companies and policy holders 
will alike be interested in the decision of the N. 
Y. Court of Appeals in the case of Tisdell v.. New 
Hampshire Fire Ins. Co. Under the provisions 
of a New York standard fire insurance policy the 
company, upon cancelling the policy, is bound, in 
addition to giving five days’ notice, to return or 
tender the unearned premium in order to effect 
the cancellation, Notifying the insured that the 
unearned premium will be returned by the com- 
pany’s agent is not sufficient. The company is 
bound to seek out the insured and tender to him 
the amount due. 


The patent upon the Welsbach light has been 
sustained by the United States Supreme Court. 
Judge Townsend has adjudged the Sunlight In- 
candescent Gas Light Company to be an in- 
fringer. The company is injoined from further 
use of its method of manufacture of incandescent 
mantles. The decision is of the most sweeping 
character, and will give to the Welsbach Com- 
pany complete monopoly of manufacture and sale 
of mantles. The many infringing manufacturers 
of mantles will now be enjoined upon the basis of 
this opinion. 

A Maryland judge, according to the Providence 
Journal, has decided that a town ordinance pro- 
hibiting the riding of wheels on sidewalks when 
the streets are impassable is not effective. The 
rider who was arrested turned on the sidewalk to 
avoid an exceptionally bad place in the roadway, 
and, although he rode a distance of only twenty- 
five feet on forbidden ground, a warrant was is- 
sued. The evidence showed that a wheel could 
not be pushed through the mud-hole, and the 
court, in dismissing the case, ruled that under 
such conditions riders and drivers were justified 
in trespassing on private property. It is possible 
that the higher courts may not sustain so liberal 
a ruling, but its reversal will not deprive the 
judge of the lower court of his reputation for 
common sense. 


The fact has been pointed out that the United 
States, Spain and Mexico are the only important 
civilized nations that have refused to accept the 
Paris convention of 1856, abolishing privateering 
as a method of civilized war. This statement by 
itself does an injustice to this country, and needs 





explanation. The truth is that Secretary Marcy, 
on behalf of the United States, asked that the Paris 
declaration include a proviso that all private prop- 
erty, except contraband goods, should be exempt 
from seizure on the high seas by an enemy’s ships. 
This would be extending to the seas a recognized 
principle of war on land. But the signatory pow- 
ers declined to accept this amendment. The rea- 
son, therefore, why the United States has not ac- 
cepted the Paris convention is not because it is 
behind, but because it is ahead, of other civilized 
nations. — New York Mail and Express. 


GAhat the Law Decides. 


At a crossing of an electric railroad and a steam 
railroad, the latter is held, in New York & G. L. 
R. Co. v. New Jersey E. R. Co. ({N. J.], 38 L. R. 
A. 516), to have the right of way and the right to 
run at as high a rate of speed as it chooses, while 
the electric company is subject to the rule appli- 
cable to other travelers on a highway requiring 
them to look and listen for an approaching train. 

Privity of estate between a lessor and assignee 
of the term is held, in Consolidated Coal Co. v. 
Peers ({Ill.], 38 L. R. A. 624), to make the as- 
signee liable for breach of any express covenants 
of the lease running with the land or term if they 
occur while the privity exists; but a provision that 
the assignee is ‘‘ subject to the agreements in the 
lease” does not impose a personal, contractual 
obligation upon him. 

A provision of an insurance policy against any 
change in the title, interest, or possession of the 
property by sale, transfer, or conveyance is held, 
in Sun Fire Office of London v. Clark ([Ohio], 
38 L. R. A. 562), to be inapplicable to the making 
of a mortgage on the property. A note to the case 
reviews the numerous decisions as to the effect of 
a mortgage as a change of title or interest. 

The liability of a reinsurer when an intermediate 
insurer has become insolvent is held, in Hunt v. 
New Hampshire F. U. Asso. ({[N. H.], 38 L. R. 
A. 514), to extend to the entire amount of the loss 
against which they agreed to indemnify the prior 
insurer, and the reinsurer may be required to pay 
directly to the insured or the party ultimately en- 
titled to the money, when the prior insurer which 
it indemnified has become insolvent. 

The death of a child who falls into an excava- 
tion on a railroad right of way near a path leading 
to a depot is held, in Dobbins v. Missouri, K. & 
T. R. Co. ([{Tex.], 38 L. R. A. 573), to give no 
right of action against the railroad company be- 
cause the path was not public and tthe child was 
nol using it as a traveler. 

The right of a father to the custody of a child 
lost through the father’s fault or misfortune is 
held, in Kelsey v. Green ({Conn.], 38 L. R. A. 
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471), not necessarily to revive on this reformation 
or recovery of ability to care for the child. 

Fright, terror, alarm, anxiety, or distress of 
mind, even if they result in a physical injury, are 
held, in Spade v. Lynn & B. R. Co. ([{Mass.], 
38 L. R. A. 512), to constitute no ground for an 
action for negligence, if there are no physical in- 
juries except those caused solely by the mental 
disturbance. ; 

A unanimous decision within the meaning of a 
statute requiring leave to appeal from such de- 
cisions is held, in Harroun v. Brush Elec. L. Co. 
([N. Y.], 38 L. R. A. 615), to be rendered when 
four of the five judges who compose a court con- 
stitute a quorum and have agreed, while the other 
is absent. 


Legal Laughs. 


A few lawyers were sitting in one of the city 
restaurants a few days ago eating luncheon and 
discussing different subjects, says the Sioux City 
Journal, when one of them told the following 
story: “This occurred some years ago in the 
office of a former justice of the peace. An at- 
torney, who has since left Sioux City, had been 
engaged to defend a man for the crime of petty 
larceny. The lawyer knew that the case against 
his client was a pretty strong one, and he decided 
to beard the lion in his den. As he entered the 
room he told the justice of the case the name of 
his client and added he did not think there was 
any evidence to convict. At the same time he 
slipped a $20 gold piece into the hand of the jus- 
tice and gave him a knowing wink. The court 
said nothing, but, pulling open the cash drawer, 
slipped the money in. The case went to trial, and 
after the evidence had all been introduced there 
appeared to be no question of guilt of the de- 
fendant. But his counsel was confident, thinking 
the gold piece had done the work. The court 
then summed up the case and, to the astonish- 
ment of the deferdant’s counsel, said: 

“*The court finds the defendant guilty as 
charged in the information, and fines him $100, 
of which amount $20 has been paid. The defend- 
ant will be committed to the county jail until the 
remainder is paid into this court.’ 

“ Nothing more was said, and the justice settled 
back in his chiar, satisfied that the laws of the 
state had been upheld and a dishonest attorney 
left in the lurch.” 


Hotes of Recent English Decisions. 


Trade-mark — “ Invented Word.” — Re Ripley 
& Sons Trade-mark was an appeal from a decis- 
ion of Kekewich, J., who had affirmed the re- 
fusal of the Comptroller-General of Patents to 
register the word “ Pirle” as a trade-mark for 





woolen fabrics in Class 34, under the provision of 
the Patents, Designs, and Trade-mark Acts. 
Messrs. Ripley & Son, the applicants for regis- 
tration, were dyers and cloth finishers at Brad- 
ford. The original application was to register the 
two words “ Pirle” and “ Pearl.” The Comp- 
troller-General decided that ‘“ Pearl” could not 
be registered, because it was not an “ invented 
word,” but was in fact commendatory of the 
goods; and that the word “ Pirle” was open to 
the same objection, being really only an incorrect 
way of spelling “Pearl.” The applicants ap- 
pealed to the court against the refusal to register 
“ Pirle.” They alleged that “ Pirle” was formed 
from the word “ Ripley,” their own name, by 
omitting the ‘“y” and transposing the other 
letters, and contended that “ Pirle” was an “ in- 
vented word” and was not “ geographical” or 
“descriptive of the character or quality of the 
goods.” Kekewich, J., being of opinion that the 
same considerations applied to the two words 
“ Pearl’ and “ Pirle,” affirmed the decision of the 
Comptroller. The applicants appealed. The 
Court (Lidley, M. R., and Rigby and Vaughan 
Williams, L. JJ.) dismissed the appeal. Lindley, 
M. R., said that the court could not see its way to 
allow the appeal and grant this application. They 
were not prepared to lay down the entirely new 
proposition of that when a_ well-known 
English word could not, under the Acts, be put 
upon the register, another word, of precisely the 
same sound, and differing only in spelling, could 
be registered. Rigby and Vaughan Williams, 
L. JJ., concurred. — Solicitors’ Journal, March 


26, 1808. 


law 
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Hotes of Recent American Becistons. 


Aliens — Lease to — Validity. — A lease of land 
for 99 years to an alien who has not declared his 
intention to become a citizen contravenes Const. 
art. 2, § 33, which prohibits the ownership of 
lands by such aliens (with certain exceptions), 
and declares all conveyances of lands to any alien 
directly or in trust to be void. (Supreme Court 
of Washington, February 18, 1898. Appeal from 
Superior Court, Spokane County. Prather, Le- 
ander H., Judge. State ex rel. Attorney-General 
v. Morrison et al.) 


Justice of the Peace — The Office, With Its Us- 
ual Powers and Functions, Protected by the Con- 
stitution from Legislative Abolition. — The consti- 
tutional office of justice of the peace, with its 
usual powers existing at the time of the adoption 
of the Constitution, cannot be abolished by the 
legislature by an act having that object directly in 
view. Neither can it be done indirectly by an act 
which deprives the justices of the peace of a par- 
ticular town of the right to collect any fees or dis- 
bursements as such, and which provides that n» 
justice or constable of the town shall be obliged 
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to perform any of the duties connected with the 
office. The act, chapter 22 of the Laws of 1806, 
is unconstitutional, being violative of the provis- 
ions of Article six of the State Constitution. (N. 
Y. Court of Appeals, decided March 8, 1898; 
The People ex rel. Alonzo A. Burby, respondent, 
y. Lansing M. Howland et al., composing the 
Town Board of the Town of Fort Edward, ap- 
pellants. ) 

Libel — Evidence — Admissibility. — Evidence 
is admissible to prove that after the action was 
commenced a similar article was published by 
defendant in the same paper, as tending to prove 
malice in publishing the first article. When the 
article complained of contained no ambiguities, 
and used only words of ordinary import, and con- 
tained the names of all the parties connected 
therewith, the article is either libelous per se, or 
it is not libelous at all, and it is error to allow 
witnesses to testify as to their deductions drawn 
from reading the artcle. (Hearne v. 
{Cal. Sup. Court], 52 Pac. R. 150.) 


De Young, 


Mortgage Executed by Attorney in Fact — Al- 
leged Insanity of Mortgagor. — When one under- 
takes to deal with an agent having a written power 
of attorney, he, equally with the agent, knowing 
of the insanity of the principal, the transaction 
has no more weight than if it had been directly 
with the insane principal himself. In an action to 
foreclose a mortgage executed in the name of his 
principal by her attorney in fact, which mortgage 
was afterwards assigned to the plaintiffs, the de- 
fense being raised that at the time of the execu- 
tion of the mortgage the mortgagor was non compos 
mentis, which fact was known to the mortgagee 
when he took the mortgage and also known to the 
plaintiff’s assignees, Held that the exclusion of evi- 
dence on behalf of the defense to prove the mental 
condition of the mortgagor at the time of the exe- 
cution of the mortgage, and that the mortgagee 
knew that she was non compos mentis, was error. 
(Helen S. Merritt & ano., Respondent, v. John 
Merritt, as Executor of Hannah B. Merritt, Im- 
pleaded, etc., Appellants, N. Y. Sup Ct., Ap. Div., 
First Dept. 
5, 1808.) 


Partnership — Retiring Partner — Unliquidated | 
Interest Remains at Risk of Business. — When a | 
retiring partner allows his unliquidated interest to | 


be continued in the business of a new firm, the 
interest thus left becomes liable for the partnership 
debts subsequently incurred, as well as the prior 
debts. It may be that newly acquired assets, which, 
in the course of business, take the place of the old, 
are subject to the lien of the new debts in prefer- 
ence to the old, and that the old assets remaining 
in specie are subject to the old in preference to the 
new debts; but with this qualification the rule in 
equity is that the interest of the retiring partner 
still remains at the risk of the business. He will 





Opinion in full in N. Y. L. J., Apr. | 





not, years afterwards, when the firm has become 
insolvent, be permitted to assume the position of 
a firm creditor by virtue of his nominal interest in 
the old firm which was left by ‘him for the use of 
the new firm as capital. (Thomas Adams & Co., 
Limited, appellant, v. Nicholas Albut & Others, 
respondents, N. Y. Court of Appeals. Decided 
March 22, 1898. Opinion in full in N. Y. Law 
Journal, Mch. 29.) 

Street Railroads — Negligence — Husband and 
Wife, Actions by— Evidence.—1. Where the 
train of a rapid transit street railway has stopped 
to let off or take on passengers, a train om the re- 
verse course should never be allowed to pass the 
stopping train except it be on such caution and 
noticeable signals as are reasonably calculated to 
avoid the possibility of injury to passengers. 2. 
The principle of look and listen, of general appli- 
cation in cases of steam railroad crossings, can- 
not be applied in its strict sense to the crossing of 
a street railroad. 3. Under the provisions of the 
act of congress of 1864, ch. 222 (secs. 876, 877, R. 
S. D. C.), the wife is a competent witness in an 
action by husband and wife to recover for per- 
sonal injuries to the latter. 4. The enabling pro- 
vision of that statute, so far as not qualified or 
restricted by the exceptions therein, applies to and 
operates in actions by or against husband and wife, 
as it does by or against other parties; and subject 
tu the exceptions in the statute, husbands and 
wives are competent to testify for or against each 
other. (No. 754. Decided March 8, 1898. Capital 
Traction Co., appellant, v. John W. Lusby, et ux., 
Court of Appeals, Dist. of Col., xxvi Wash. Law 
Rep. 163.) 


——————— 


Aew Booksand Hew Eiitions. 


A Treatise on the Military Law of the United 
States, together with the Practice and Proced- 
ure of Courts-Martial and other Military Tri- 
bunals. By Lieut.-Col. George B. Davis, 
Deputy Judge-Advocate-General, U. S. A., 
Professor of Law at the United States Military 
Academy, West Point, N. Y. New York: John 
Wiley & Sons. London: Chapman & Hall 
(Lim.), 1808. 

This excellent work, of some 750 pages, comes 
from the press at a very opportune time, in view 
of the relations existing between the United 
States and Spain. An examination of it shows 
that the work has been carefully and consci- 
entiously done. The following are the principal 
topics discussed: Military Law, its History, 
Authority and Sources. Military Tribunals, their 
Authority and Function. The Constitution of 
Courts-Martial. The Composition of Courts- 
Martial. The Jurisdiction of Courts-Mar- 
tial. Arrest and Confinement. Charges and 
Specifications. The Incidents of the Trial; Chal- 
lenges, Pleas, the Hearing; Findings; Sentence. 
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Proceedings in Revision. Punishments. The 
Record. The Reviewing Authority. The Inferior 
Courts-Martial. Courts of Inquiry. Military 
Boards. Evidence. Martial Law; Military Gov- 
ernment; Military Commissions. The Habeas 
Corpus. The Employment of Military Force. 
The Articles of War. Appendix. The Prince 
Rupert Code. The British Articles of 1774; The 
American Articles of 1776. Forms of Charges. 
Forms of Pleas. Summons; Returns to Writs, 
etc. The Record of the Trial. 

The text, which has been brought up to date, 
includes a full discussion of the important ad- 
ditions made to the Military Code during the past 
ten years, a period which has been, as the author 
declares, more fruitful in disciplinary legislation 
and decision than any since the creation of the 
military establishment. The procedure of courts- 
martial, in which substantial modifications have 
been made in recent years, is elaborately set forth, 
as is that of the more important boards. In all 
cases the most recent authorities are embodied in 
the text. The subject has been treated, as far as 
possible, from the historical point of view, and a 
full set of forms for use in the framing of charges 
and pleas, and the preparation of the records of 
the several tribunals adds still further to the 
value of the work. The author, in a prefatory 
note, makes very generous acknowledgment of 
the most valuable assistance rendered him in the 
preparation of the treatise by the Judge-Advocate- 
General of the United States Army, Brig.-Gen. 
G. Norman Lieber. 


A Digest of the Law of Evidence. By Sir James 
Fitzjames Stephen, Bart. Second American 
edition (from the Sixth English edition), with 
Annotations and References to American 
Cases. By George Chase, LL. B., Professor of 
Law in the New York Law School. New York: 
Printed for the Editor. 18608. 


Stephen’s Digest of the Law of [Evidence is too 
well known to need any detailed reference at this 
time. It has been well and truly said of it that 
the work contains as much that is valuable as a 
book of the same size well could. Indeed, it has 
been generally pronounced by the profession both 
in England and America a model of conciseness 
and condensation, containing besides, the whole 
subject. The editor of this the second American 
edition, has since the first was published in 1885. 
carefully examined the several thousand cases 
that have been in the meantime published in the 
America Reports which bear upon the subject of 
evidence. The annotations which set forth the 
American law have been thoroughly revised and 
re-written. As in the former edition, whatever 
has been added to the original English work will 
be found enclosed in brackets. The citations 
come down to and include the most recent de- 
cisions in the Federal and State courts in all 








parts of the country. About 6,500 cases are cited. 
At the time of the publication of the original 
American edition we had occasion to unresery- 
edly commend the work of Prof. Chase, and we 
can only add that in the present edition we find 
it equally careful, judicious, valuable and com- 
plete. In performing it Prof. Chase has placed 
the bench and bar of the country under additional 
obligations to him. It is a pleasure to recom- 
mend such a book to the attention of the student 
and the practitioner alike. 

General Digest. American and English. Anno- 
tated. Vol. IV, New Series. Rochester, N. Y,. 
The Lawyers’ Co-Operative Publishing Com- 
pany. 18608. 

This volume covers all the reported decisions 
of all the courts in the United States, of the 
higher courts of England and the Supreme Court 
of Canada, including all officially reported cases, 
and all cases not to be officially reported which 
were first published between July 1, 1807, and 
January 1, 1898. A new feature in this volume 
is the device by which the authorities of any par- 
ticular State or jurisdiction on any question can 
be separately examined practically with the same 
facility as though the digest were of that juris- 
diction alone. The annotation is on the same 
lines that were followed in volume III of this 
series. The other many excellent features are 
also maintained, making the Digest, as hereto- 
fore, comprehensive, convenient, and as_ nearly 
exhaustive as long experience and extraordinary 
effort can accomplish that desirable end. 

Christ Reflected in Creation. By D. C. McMillan. 
New York: Fleming H. Revell Company. 1868. 
In this little work the talented author has made 

a valuable contribution to current religious litera- 

ture. Written in a charming style, it exhibits 

much original thought as well as careful research, 
and its perusal cannot fail to prove a delight, as 
well as an inspiration to the higher life. 


The firm of Banks & Bros., Albany, N. Y.. 
have just issued a complete pocket edition of the 
new Primary Election Law (chapter 179, Laws of 


New York, passed March 29, 1898). This is gen- 
erally conceded to be one of the most important 
acts of the late legislature, making, as it does, 
many changes in the methods of enrolling party 
voters, as to primary elections, party conventions 
and choice of committees. It has been carefully 
piepared, with marginal notes, full index and an 
explanatory appendix, to which is added the 
amended Penal Code applicable to primary elec- 
tions, etc. (passed March 31, 1898), by Henry E. 
Abell. As an aid and guide to voters and party 
workers, this pocket edition of the Primary Law, 
which retails for 10 cents, will be found con- 
venient as well as valuable. 





